REDACTED

PLED WITH COURT SECURITY SFFICER
1 CAMERAAND UNDER SEAL
IN THE UNYTED STATES DISTRICT QOURT i3/ M% -
FOR THE DISTRICT OF COLORAT* fa M

CﬁminalAdonNQ.os-auoow-EWN . m‘n”'_"nuw’“
UNTTED STATES OF AMERICA m

_— | AR 03 2007
. | GREGORY C. LANGHAM
JOSEPH P. NACCHIO, —

Defendamt,

RENEWED OBJRCTION BY JOSEPH P. NACCHIO
TO EXCLUSYON OF CLASSIFIED TESTIMONY
AS VIOLATIVE OF Hi CONTITUTIONAL
* RIGHT TO MOUNT A DEFENSE

(FILED IN CAMERA AND UNDER SEAL WITH THE COURT SECDRITY OFFICER)
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Defendant Joseph P. Nacchio, by md through undecsigned counsel, reqpectfully rencws
his objsction to the Court's rulings excluding testimony summonnding his Rebeusry 27, 2001
meeting st Fr. Meade with representatives from the Nationsl Socurity Ageasy (“NSA™), =
violative of his constiturione] right to mount a defense, Although Mr. Naschis is allowed to tell
the jory that he end James Pxyns went into that mesting expecting to talk about the
“Oroundbreaker” project aod came out of the meeting with optimizm shout the prospect fae 2001
revenus from NSA, the Court has peohibited Mr: Nacchio from cliciting testimany regarding

The Court haa also refused to allow Mr, Nacchio
mdmmthntthouncymﬂmdfuﬂﬂsu&ﬂbydmmm Groundbreaker and
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pachap ather work to Qwast. moﬂmwodl,ifﬁcwmwpuuomebmdudmmwe
will nat be allowed to Impeach those wimesses by shawing bies.
| Bybﬁn:ptmﬁuﬁ:&ﬂin(-mmulwm:hcjwywﬁwﬁﬂlymdmtlyw
cxtuaiaing my rebuttal witncases, M, Naachio hun been depeived of the sbility 10 explain why -
lﬂkhmoﬂdﬁc?mmﬁuﬂmnml&wmwmww&
wosld be recsiving sigficant conircts fom NSA in 2001 (prospecive business which wrss
Ww&ewund“wm"udmminh&pmwtzmpubudym
gudm)-gwstwwedmﬁmwg_mmw.umhiwmtmhpm
of his story which the Court has allowed, tho poverament would be wble to offer vebuttal
evidancs relsted to that limited postion of the story, urportedly that Qwest waa ever in lins ®
recaive subetmtial work, Without allowing Mr. Nacchia the opporturity to explain fully what
heppeasd or to cros-exanine rebuttal Witnesses about the agency’s subsequent biss sgeinst
o S, :-
Cott's rulings would prevent Mr. Nacchio from béing sble to tall the full story snd thereby
couter any rebutia] evidence. Thia would allaw the fury to draw fila conchusions &8 to what
really courred and, potaatially, discount the reesonableness of Ms. Nacchio's good faith bellef
that NSA would gwerste significant 2001 revemua, Cwsqamﬂy,nadituetnm!tofﬁae
Court’s restrictions, Mr. Nacchio is uneble to fully mount ¢ “CIPA" defense.
1 My 2006, we made our firet profiie ralated % the Pebruary 27, 2001 meetiog with
NSA. Ses Section § CTPA Scbrnission On Behslf OF Defendant ot 9 0.5 (Msy 15, 2006). The
proffzrw:slimiwd.inumu:huitwoﬁndwiﬂmutouhcing:ﬂnwedwspukﬁthm.

Payne or anyone else, or to rsvisw gay classified dociments. During the October 12, 2006
cluaedhem'ng.lthamm-dthmhnmﬁhwmdmryudmtmfﬂdmﬂywld,bm



specificaliy noted that more dutsiled substantistion weuld render tse proffer velevant and

admissible. The Court stated:

K depends, it really depends. Suppose that the troth fa that thers was & 5200
million contract that NSA sad Peyns had been talking sbout, and Payns is
reporting back to Nacchio and saying, we've got this $200 millioa contract, it's
going to be awarded 10 us in the bext xix months. And thea Nacchio goss to this
meeting in Washington, D .C., thinking he's going to % up the contract, close
the deal, z0d the NSA saye, well,
] mean, T know they didn't say that.
A hs represents.
suddenty dries up, that's ressvant.

‘Transcript of Closed Procoedings, 65:1+13 (Octabar 17, 2006). The Cowst went on to nofe:

" As to the esriler ane, the proffec is that in late 2000 or early 2001, they visited
NSA headquarters. Mr. Neachio thought ho was going to discuss this contract.
And, again, we don’t know -- a3 it stands now, we don't know about this contract
We don't know whether this is 3 glcam in kis eye or whether there as epecific
discussions befors thet. Amd loand behold, he was — s be zays, be was shocked

_~ when Wdll, if that happened -
5od Mr. Payne swears ¢ in court, that's jon that will come
our unless the Government can convince e that under §(c) it can be sanitizd in
somo way, I that cloar enough?

(&d., 65:7-19) Pinally, the Court opined:

All right, Iunderstand what is being said now. And the Cowrt belloves that it iy
still relevant I trere was such & coutract 2o be awarded during the ralevnt time
and us & matter of fact that contract was not swarded because of Mr. Nacchio®s
resctions, then the fact that it was not swarded or that ho did pot Jearn of the
teasons until after May 29 is something that certainly comes out in font of the
fury and can be cvatuetud by the futy, bot it doesn’t make it inadmissible.

segy, o, eod the contract

(., 68:9-17)
On October 31, 2006, within two wweka of being granted acocss o Mr, Payne, we made

procisely the proffer suggested by the Court, providing detad] sbout Qwest's participstion in the
Oroundbreaker allissce and offoring Mr. Payne's March 13, 2001 eenail o & group inchuding Ms,
Nacchio, in which hs rocounted how he and Mr. Nacchio met with NSA persoznel oa Februxry
27, 2001 in arder to discuss 2 Qwost “CyberCenter” solution to the Groundbroaker networking

3



issue, We then still further supplementsd our proffcr. Sed Reply To Response To Third Section
5 CIPA Submission On Behalf Of Defendant, sto. at 8-10 (November 30, 2006).

| The Court then reversed itself excluding the proffer as cresting an nmmecessary
distraction. ‘Transcript of Closed Procesdings, 48:14-16 (Decamber 8, 2006)

It was not wtll two months after this, on February 12, 2007, that we received &
Memorandum of Intetview of o Jauly /3, 2006 interview conducted with Me. Payne by Measts,
Leons aod Hearty, Spectal Aget Mantoys and Postal Inspector Henderson, In other wards, the
Interview wes conducted throe months bgfors aur October 31, 2006 filing and six months before

the December 8, 2006 hearing,
In the interview, Mr. Pxyne confirmod that, at the February 27, 2001 raveting, “[{Jhers

Subsequent to the mecting the oustomer cams beck and expressed
disappointment at Qwest's decision. Puyne reallzed a} this vime that “ao” wey not
going to be enough for them. Payne sald they never actually said no and it weat
oz for ysars. [o meetings afier meetings, they would being it up. At oge point, he
suggested they juyt tefl them, “no. Nacchio sald it was a legal issue and that they
oould not do something thelr genersl counse] told them oot to do. ... Naechio
pmjemdtlmhnmmhtdoltifﬁcyao\ﬂdﬁndlwbdohlemny

Thmma&ﬂmm&utchsAumduwﬁucﬁupvmnt
agencivs and if Qwest fustrated the NSA, they would also frustrste other

agencier.
Id At g,



Dospite knowing all of this, the governmant nevertheless filed papers on August 16, 2006

which Blady labeled as “untrug”

Governmesit's 2nd Respoase To Defendant’s Section 5 CIPA
Submission And Motion Pursueat To § 6(A) end (C)(1) Por Substitution Of Facts at 18 (August

16, 2006).
Consequently, neither Mr. Nacchio nor the Court was aware of M. Payne’s Jaly 2006

statsments on Decomber 8, 2006, «t which time the Court exoluded any testimony ralated

It elao appears that the goverament his made ex parte submissions to the Couwt reganding
the February 27, 2001 meeting, JuW'thnnﬁ;q Ex Parte Motion for & Protective
Order Purmnt to Section 4.0f tho Clasefied Infurmeion Prosomes Act (Febraary 5, 20075
Government's Ex Parte In Camera Motion For Protwetive Order Authorizing Substitutions Under
Scction-4 of the Classified Information Proadwmtl'eﬁmy 18, 2007). While the Court
sventually ordersd the govemment to tum over the sutnmary memorandum of the government's
interviews with agency cownsel, over our objections, the Court has rapeatedly refused to aliow
Mr, Nacchio access to the balence of the ex parse filings. The summary memorandurn, kowever,
confirmed that ona purpose of bringing Messrs. Nacehio and Payne into the February 27, 200t
meeting was & —mdlﬂthdtthwmwu
subsequently demind any agency woek as & direct result of Mr. Nacchio's rafussl. Afier we
Brought this sdmission to the Court’s stiention, the statament was then dissvowed,

inﬂl,wuh;wmdenofew@hmfuradct.wﬁmwucﬁnmﬁsrpmducﬁonofme
e parte materials and to bo able to present this infoumation to the fury. Ses Transcript of Open
Proccedings at 22-36 (Februxry &, 2008); Motion For Disclosurs Of Names Of Witnesses Who



